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RECENT CASE NOTES 3°7 

(1914) 24 Calif. App. 193, 140 Pac. 1092. Whether the grant will then be con- 
strued as an easement or as a conditional fee depends upon the adequacy of con- 
sideration and the situation of the parties. Robinson v. Missisquoi Ry. (1887) 
59 Vt. 426, 10 Atl. 522; Maxwell v. McCall (1910) 145 Iowa, 687, 124 N. W. 760. 
An unusual and doubtful test is proffered in the instant case, namely, the inclusion 
in the granting clause of the words "together with . . . the reversion and re- 
mainders," which is held to show an intent to create a conditional fee and not an 
easement. This confuses reversion with possibility of reverter. See 1 Tiffany, 
Real Property (1920) sees. 129-132. It is suggested that the court in the instant 
case might better have served the ends of justice by adopting the more liberal 
rule laid down in a previous California decision. See Forgeus v. Santa Crus 
County, supra. 

Property — Fixtures — Rights of a Conditional Vendor to Annexed Chat- 
tels. — The Otis Elevator Company installed an elevator plant in the apartment 
house of one R under a conditional sales contract which was not recorded. 
The plaintiff brought this action under the Washington code against several 
other materialmen, a mortgagee of the realty, and the elevator company to 
foreclose his materialman's lien. The lower court held that the claims of the 
plaintiff, of the other materialmen, and of the mortgagee should be subordinated 
to the right of the elevator company to remove the elevator under the contract, 
even though they had no actual or constructive notice of it. Held, that the 
materialmen's liens should be foreclosed against the elevator as part of the 
realty. King v. Blickfeldt (1920, Wash.) 191 Pac. 748. 

If the mortgage of the realty is subsequent to the annexation of the chattels 
thereto, and the mortgagee has no notice of the claim of the conditional vendor, 
the great majority of courts deny the rights of the latter. In re Savage Baking 
Co. (1919, D. N. J.) 259 Fed. 976; 1 Tiffany, Real Property (2d ed. 1920) 271. 
If the subsequent mortgagee or even purchaser has notice of the conditional 
sale, the conditional vendor has a right to remove the chattels. Allis-Chalmers 
Mfg. Co. v. City of Ellensburg (1919, Wash.) 185 Pac. 811. If the real mortgage 
has been executed prior to the annexation of the chattels, the conditional vendor 
has a right to remove them. Cox v. New Bern Lighting Co. (1909) 151 N. C. 
62, 67 S. E. 477; contra, Meagher v. Hays (1890) 152 Mass. 228, 25 N. E. 105. 
However, he is under a duty so to remove the chattels that no substantial 
damage will be done to the realty, impairing the security. Hershberger v. John- 
son (1900) 37 Ore. 109, 60 Pac. 838. For a discussion of these questions see 
Comment (1920) 8 Calif. L. Rev. 442. In the instant case, the materials were 
furnished and the mortgage was executed during a period which was substan- 
tially contemporaneous with the installation of the elevator plant. Under such 
circumstances the court decided that because of the reliance of the materialmen 
and of the mortgagee on the fact that the elevator was to become part of the 
realty, the elevator company should have no preference over them by reason 
of the conditional sales contract of which they had no notice. It is submitted 
that this decision meets all the necessities of the case in a satisfactory manner. 
The elevator company is not deprived of all remedy. It still has a lien against 
the realty generally for materials furnished. 

Property — Husband and Wife — Estate by Entireties created in a Deed 
in spite of Words "Share and Share Alike" in the Premises. — The plaintiff 
as heir-at-law of the husband of the defendant, claimed a tenancy in common 
and brought suit for one half interest in land conveyed to the defendant and 
her husband by a deed, in the premises of which were the words "share and 
share alike;" but the operative parts of it were in the usual form to convey 
an estate by the entireties. The defendant and her husband each contributed 
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one half of the purchase price. Held, that an estate by the entireties was created, 
in the absence of proof of a clear intention to the contrary, in spite of the 
limiting words in the premises. Wilhite v. Wilhite (1920, Mo.) 224 S. W. 448. 
The common law regarded the unity of husband and wife as so complete that 
neither could dispose of any property deeded to them without the assent of the 
other, and the whole estate remained to the survivor. 2 Blackstone, Commen- 
taries (8th ed. 1778) 182; see Hiles v. Fisher (1895) 144 N. Y. 306, 311, 39 N. E. 
337. The enactment of the married women's acts has caused a direct conflict 
in the authorities on the subject. See 30 L. R. A. 305, 314; 13 R- C. L. 1112. 
Though the tendency is toward the abolition of all forms of joint tenancies, 
the instant case still follows the old common-law rule. It has frequently been 
held, however, that the words "share and share alike" were indicative of an 
intent to create a tenancy in common. Kellogg v. Burnett (1908) 74 N. J. Eq. 
304, 69 Atl. 196; Jenne v. Jenne (1916) 271 111. 526, in N. E. 540. The only 
objection to the construction in the instant case is the fact that the words occur 
in the premises of the deed and not in the operative parts, which simply name 
the grantees as "said parties of the second part." These last words seem to 
refer to something that has been mentioned above in the document. Common- 
wealth v. Schweiters (1906) 122 Ky. 874, 93 S. W. 592; In re De Rycke's Will 
(1904) 99 App. Div. 596, 91 N. Y. Supp. 159. It would seem that since "parties 
of the second part" was evidently meant to refer to "William and Margaret 
Wilhite, share and share alike" the same construction should be given to the 
words "share and share alike" as if they were in the operative parts of the deed. 
It has been held that estates by the entireties still exist, although the legal unity 
which gave rise to them has been abolished, thus showing that their existence to- 
day depends upon a legal survival. Holmes v. Kansas City (1908) 209 Mo. 513, 
108 S. W. 9. Hence it might well have been argued that the words "share and 
share alike" should logically be construed to indicate an intention to create a 
tenancy in common. The instant case, however, follows an established rule in 
that state. Wilson v. Frost (1905) 186 Mo. 311, 85 S. W. 375; Ashbaugh v. 
Ashbaugh (1917) 273 Mo. 353, 201 S. W. 72. 

Suretyship — Discharge of Surety by Change in Relation of Person Bonded 
to Obligee. — The defendant surety company gave bonds to the plaintiff bank 
covering Syverson as cashier and Flindt as assistant cashier. Syverson was a 
director at this time. By these bonds the surety company covenanted to make 
good any loss that the bank might sustain by reason of any act of embezzlement 
by the "employees" bonded. The bond also provided that the bank might shift 
the employee from one position to another within the bank, and that the company 
would remain liable in the same manner as if there had been no transfer. Syver- 
son and Flindt became holders of the majority of the bank stock and elected 
Syverson president and Flindt cashier and director. The third director was a 
small stockholder. Both Syverson and Flindt defaulted and the bank sued on 
the bonds. Held, that the plaintiff could recover. Bank of Willow Lakes v. 
Syverson (1920, S. D.) 178 N. W. 989. 

The cashier of a bank is ordinarily the executive and has charge of the routine 
business. Burril v. Nahant Bank (1840, Mass.) 2 Met. 163. His functions are 
of an importance and responsibility equal to those of the president. Hence the 
transfer of Syverson from the office of cashier to that of president would seem 
to be merely a change of positions within the bank, not attended by any increase 
of hazard to the indemnitor and permitted by the express stipulations of the 
bond. But when Flindt became cashier and director, his powers and responsi- 
bilities, as well as the hazard of the indemnitor, became greatly increased. A 
director is not an "employee" of the corporation, nor can he be said to occupy 
a "position" in the bank. The directors control the policy of the bank and 
direct its officers in the execution of this policy. In conjunction with Syverson, 



